Nagel's ‘Paradox’ of Equality and Partiality

The interfacebetweenmoralandpolitical philosophyis so fundamentalto both subjects
thatit is difficult to seehowanynovelaccountof theirmutualrelationis possible.Yet this

paperconsiderasetof argumentsgevelopedy ThomadNagel,thatdo seemnto suggesta

novel theoretical paradox focused precisely on how moral philosophy and political

philosophyrelateto one another Nagelhas arguedthat our bestnormative ethical view

andour bestnormatiwe political view cannotbe integrated. We havepowerful reasongo

supportthemboth, but over time they comeinto inevitable conflict. The originality of his

view liesin theclaimthatwedo,indeed facesomethindike a paradoxwhenwe reflect on

thisissue.lt is notoriginal to betold, aslibertarianshavesometimeglaimed,thatfrom the

perspectiveof our “natural” moral status,egalitarianliberalism imposedat the political

level canbe rejectedas unduly burdensomeNor it is it original to be told thata prior

commitmento suchegalitarianismat the level of the basicstructureof society,maylead
to a radical reconstructionof how peoplemay be permitted, ethically, to behaveat an

individual level. Thetroubling partof Nagel'sview is howherepresentas astheoretically
committed to both a position that Nagel calls “ethical pluralism”, and to liberal

egalitarianismin awaythatseemsuperficiallyplausibleto us. However,the combination
leads,in his view, to adeep-seateshcoherene within our ownmoraland political outlook.

Thatis thecentralaspecbf his view with which | will beconcerned.

While this paperproceedsby examinationof the argumentsof one political
philosopher] intendthe discussiornto havewider implicationsandtreatNagel's work as
representativeof a tradition of theorisingaboutequality with its basisin the work of
Rawls.It hasoftenbeenargued particularlyby political philosophersnfluencedby Isaiah

Berlin, thatRawlsianegalitarianismis fatally flawed becaus®f its inadequateconception

1 Throughout this paper I will primarily be referring to Nagel's monograph s&giyality and Partiality

(Oxford: Oxford University Press, 1991).



of the political, viewed as simply a set of moral ideaswith a restricted scope of
application? This hasbeenclaimedto misrepresenthe essentiallyagonisticnatureof the
political process,or to misrepreseanthe extent to which political principles involve
evaluativetrade-offsandlossesThis paperoffers someindirect supportto thesesceptics,
notleastbecausd will becomeapparenthattheonly wayto escap@&agel’sparadoxs to
view our commitmentto political egalitarianisnto be preciselythat: a political, as opposed
to a moral, commitment.My overall conclusionis that Nagel's paradoxcan be defused
and his pessimismabouta feasible political egalitarianismcan be avoided. Indeed, the
resourcesor a defensibleegalitarianismarefully presenin Nagel’'s own argumentsand
with someof his theoreticalassumptiongejected, his “second best” solution to the

problemof afeasibleegalitarianismookslike thebestsolutionthatwe have.

Nagelbelievesthat we lack a coherentand viable political ideal. The reasonfor this, it
emergesliesin a division of standpointsvithin theindividual andbecaus®f the macro-
effect of combining different individual standpointsinto a collective standpoint
compoundedy the effect of time. Accordingto Nagel'snormativeethical theory,we are

genuinelydivided betweenthe claims of the personaland the impersonak If we accept

2 Evenin the“politicization” of justicethatoccurredn Rawls’slaterphilosophy heasertedthat “such a
conception... is amoralconception... workedout for a specifickind of subject,namely,for political,
socialandeconomidnstitutions”, Political Liberalism (NewYork: ColumbiaUniversity Press1993) p.
11. This passagés citedand criticized at page5 of BernardWilliams'’s deeply interestingrecentpaper,
‘From Freedomto Liberty: The Constructionof a Political Value’, Philosophyand Public Affairs 30, no.
1 (2001) pp. 3 — 26 to which | am indebted.The chargeagainstRawls hasalso beenleveled by John
Gray, at the serviceof Gray's (then) “agonistic” version of liberalism: see, for example, ‘Agonistic

Liberalism’in Enlightenment'sNake (London;Routledgel 995).

3 The most complete statement of his ethical theory is chapters VIII througihedfiew from

Nowhere (Oxford: Oxford University Press, 1986).



this ethicaltheory,which Nageldescribessa “pluralist” one (a descriptionthat! will
guestionbelow) thena personcanblamelesslyattachvalue to their personalvaluesand
interests.He or she can do so provided that such values and interestsare suitably
constraineddy anotherof his or her commitmentsjmpartiality. The ethical legitimacy of
thepersonalfor example mightallow you to spendtime developingyour own talentsand
interests,or to work harderthanyou haveto in orderto provide good things for those
closeto you,suchasyour family (extendingtheideaof the personalquitenaturally,to a
decisiorwith broadlypolitical implications).

Supposehatwhile putting in extraeffort at work to takeyour family on a more
expensiveholidaythanusual,you discoverthatthesingleparentamily who live nextdoor
cannotffordto replacetheirwashingmachine Theyarestrugglingto makeendsmeeton
alow income.You mightreflectthatthis stateof affairsis ashamebut it is not your fault:
provided,thatis, thatyou believethatyou live in a just society.You pay your taxesand
know that a guaranteedevel of free or subsidisedwelfare is available to supportthat
family. Supposeyou do live in a welfare statesociety.Canyou neverthelesgontinueto
work hardfor yourselfandyour family, knowingthatothersarenot doing so well, with a
clear conscienceAfter all, you are contributingto a “safety net” of social provision.
Nagelthinks thatyour conscienceoughtnot to be clearandthatthis view is complacent.
Morality demandshatwe pursuethegoal of equality morethoroughly.This commitment
oughtto be built into the fundamentaktructureof societyand with this demandingand
substantiveegalitarianismconstitutionallysecuredwe would then be free to pursueour
own lives in the light of the kind of pluralist ethical outlook that we take to be the
normative ethical truth. Many conscientiouscitizens of contemporarywelfare state
societiesmight identify with this setof aspirationsBut Nagel'sdiagnosisis thatthis is
preciselythesituationthatwe cannotbein.

He believesthatevenif wedo full justiceto the demandf equality, we will need
morethanminimal provisionfor othersin orderto leadour own ethicallives with a clear

conscienceEvenworse,if we go beyondthis minimum andwe do meet the demandf



impartialequality, andtry to pursueour own lives, we encountera seriousdifficulty. We
find thattheoperationof the personalwhile ethically legitimateat anindividual level, has
effectsatthelevel of a whole society,andthroud time, thatfrustratesour very desirefor
impartial equality. The best way of balancingour commitmentsturns out to be self-
frustratingor self-stultifying: thatis the centralmessagef Equality and Partiality. The
argumenbf this deeplyinterestingscepticalessayon liberal equalityis built up in stages,

beginningwith its basisin moralphilosophy.

Nagel’'sargumentjn moredetail,runsasfollows. He unashamedIplaces descriptionof
theinternallycomplexandconflict-riddennatureof peisonsatthe basisof his liberalism.
Peoplearefundamentallyethically divided betweerthedemandf the "personal‘andthe
"impersonal"wherethelatter comesto representwithin theindividual, the claims of the
social.Theargumentevelopedrom this startingpoint proceedshroughdifferent stages
of reflection (in keepingwith its Hegelian methodology).It begins from our “pre-
reflective condition” (on the understandingthat "pre-reflective” does not mean
"unthinking"or "uncritical"). This is one’s particular,involved, standpointof engagement
in ethicallife with personareasonsandvalues.The processof reflectionfrom this point
beginswith the familiar Nagelianthoughtthat we occupya pre-reflectivestandpoint,a
point of view on the world, but that we can to a certain degreeabstractfrom our
particularity in ethics Themoveto animpersonalstandpointcomesfrom thinking of the
world in abstractiorfrom its beingshapedby your point of view. You canthink of all
moralagentswithout thinking of oneof thoseagentsas,in fact, "centred"on you For

reasonghatareimportantfor subsequerdanalysisof the argumentjt is necessaryo note



that Nagel believesthat we have,in this situation, an awarenesf both agent-relative
reasonandagent-relativaralues?

The next stageof reflection arisesnaturally from our impulse to take up an
objectiveview of our evaluativecommitmentsWe makean objectifying move from our
pre-reflectiveconditionto amoreimpersonalstandpointWe move from the personalthe
particularandthe agent-relativedo a more impersonal,general(or universal)standpoint.
What happensn thattransitionis thatwe add to the stock of agent-relativevaluesand
reason@ newsetof agent-neutravaluesandreasonsAt this level we seeka socialchoice
function that proceedsn the light of two truths discernedat the impersonallevel: that
everyonds of equalvalueandthatall intrinsic valuesareagent-neutral At this pointwe
adopta substantialegalitarianism.We collect together (without fusing or aggregating)
everyone'sindividual desiresjnterestsprojects attachmentsallegianceandplansof life"
andrecognizethattheyhaveimpersonalalue® They matterto individuals, but theydo so
in virtue of matiering per se. But this matteringper se is further characteriseds giving
"othersbesidesyourself...reasorio taketheminto account® This is primarily a first
personakxercise put you are forcedto generaliseits results.Taking this collection of
individual desiresandvaluesasawhole,from thatimpersonalperspectiveone attemptsto

find a metric for those alternativeways of answeringto these demandsthat impact

4 Nagel is largely responsible for introducing this terminology into ethical discussion: the ideas of the
agent-neutral and the agent-relative have several, non-equivalent formulations. To a first approximation,
agent-relative reasons make essential reference back to the agent who has them, whereas agent-neutral
reasons do not. For example, you have an agent-relative reason to care specially for your own children as
opposed to other people’s children, but an agent-neutral reason to support the work of a child welfare
charity. Parallel distinctions have been introduced for values and aim3.HeeRossibility of Altruism

(Oxford: Oxford University Press, 1970) pp. 90-%8g View from Nowherg@p. 152 - 154Equality and
Partiality, p. 40.

5 Equality and Partiality p. 11.

6 Equality and Partiality p. 11.



differently on differentindividualsin thelight of their own values.This is the problemof
collective social choice. But at this level, Nagelthinks we can alreadyperceivethat the
correctanswemvill besubstantiallynotmerelyformally, egalitarian.

Thethird stageof reflectionarisesbecausevenowfacea problemin balancingthe
apparentlyconflicting demandshatall seematthefirst andsecondstagesof reflection,to
forcetheirtruth on us. At this third level of reflectionwe adopta political solutionto the
problemin theform of animpartiality of higherorder. This reconcilesthe demandf the
personaland the impersonal,now that they have comeinto conflict, in the light of a
contractualismodelof political legitimacy thatgives everyoneagent-relativeends but the
sameend? In a remedyto the defectsof standadl contractarianismbesetoy problemsof
freeriding becausé givesacollectivereasorfor actionthatdoesnot distributeover each
memberof the collectivity, contractualismseeksto modela structurein which thosewho
adoptthe theory are symmetricdly placedvis-a-vis eachother. Thus everyonehas an
agent-relativeend, specifiedby thetheory, but symmetryis ensuredby all thoserelative
endsin fact being the sameend when viewed acrossthe entire “constituency” of
individualsto whomthetheoryapplies.

Contractualisms usuallypresenteds a theoryof rightnes$ A setof principles
governingconducts right if theyaresuchthatno one could reasonablyejectthemas
undulyburdensomeContractualismmaynotbeentirely convincingas a geneal theoryof
rightnessas| will discussbelow, but has somedegreeof plausibility as a principle of
legitimacy. It inverts the contractarianfocus on convergentagreementand introduces,

instead,what Derek Parfit has called a “complaint model” governng the selection of

7 That is, agent-relative and universal ends

8 |t is presented as such a theory, and defended in this form, by Thomas Scanbat iWe Owe To
Each OtherfCambridge, MA: Harvard University Press, 1998). | have a different interpretation of how one
best explains away the intuitions that seem to sugpattactualism , described in section V of “Internal

Reasons and Contractualist Impartiality’Utilitas volume 14 number 2 (July 2002) pp. 135 - 154



normativeprinciples? In thelight of this contractualisinodelwe selectthattheorythatis
acceptableoy its lights: thattheorywhich hasthe featureof giving everyonethe same
agent-relativeaim and which no involved party can reasonablyreject. That leads, in
Nagel's argumentto a fourth level of reflection,wherewe structureour socialworld to
amelioratethe conflict betweenthe personaland the impersonal,in the light of the
demand®f thehigherorderimpartiality thatwe havenowadopted.
Nagelcautionghathe believe that his solutionwill only amelioratethe possible
clashbetweenthe personabndtheimpersonalit will not eliminateit entirely as thatis
simply psychologicallyunrealistic.But he notesthatthe clas betweenthe personaland
theimpersonalwhich higherorderimpartiality adjudicatesis not inevitablein all respects:
it only occurswhenthey overlap.But whenthey do overlap and comeinto conflict, the
higher order reconciliation effected at the third level of reflection will have been

implementedn theinstitutionaldesignof societysuchasto ameliorateheconflict:

Theideal,then,is asetof institutionswithin which personsanleada collective
life thatmeetgheimpartialrequirementf theimpersonalstandpointwhile at
thesametime havingto conductthemselvenly in waysthatit is reasonable
to requireof individualswith strongpersonamotives.But to statethis ideal is
to seehow hard it will be to realise.Its two conditions pull in contrary

directionsto

So,atthefourth stageof our reflectionswe havea clearplanof how to proceedthis looks
like an outline of a constructivesolutionto our original problem.But this proposalis

derailedby anewandspecialproblem:the ideaof responsibilityplaysa differentrolein a

9 Parfit, ‘Equality or Priority?’ reprinted in Clayton, M. and Williams(eds)The Ideal of Equality,

(Basingstoke: Palgrave 2002) pp. 81 — 125.

10 Equality and Partiality p.18



political contextthanit doesin a moralone, and thatis why Nagelbelievesthereis no
direct"analogue'in political theoryfor our bestnormativeethicaltheory.
Nagel'sparticular concernaboutinstitutional designis thatwhile it hasa great
impacton people'dives andought, therefore,to be voluntarily underwritten,it cannotbe
entirely so underwritten. Yet this lack of voluntarinessmust be combined with a
particularly heavyburdenof resmnsibility (a point thathasalwaysbeenforcefully made
by Rawls)!! In the caseof political responsibility,Nagelbelievesthereis no distinction
betweenpositive and negative responsibility. In the caseof state action, thereis no
differencebetweenaction andinactionandthe stateis asresponsibldor what it fails to
prevent as that which it brings about!2 This suggeststo Nagel that it would be
unacceptableat the political level, to implementan analogouspolitical theoryto hybrid
theoryor pluralismin ethics Whatwehaveto do,to meetthis challenge Nagelbelieves,is
to applythefully impartialisttheorywe discernedat the secondevel of reflection to the
basicstructureof society It is too stringentademandvithin ethics,but politics introduces
stringentdemand®ecausef thespecialnatureof political responsibility.

Whatwe haveto hopefor, then,is thatwe canimplementa "moral division of
labour" whereby we incorporatestrong egalitarianisminto the basic structureof our
society,andhopethatthis leavesenoughsocialand political spacefor us to leadethical
lives guidedby our bestnormativeethicaltheory.But thathopeis itself illusory. Strong
egalitarianisms notunderminedy anothetheorybut frustratedoy maco-effectsarising
from thedeploymentattheindividual level, of micro-levelindividualsleadingtheirlives in

accordancevith apluralistethicaltheory.

11 see, for example, Lecture VII Bblitical Liberalism ‘The Basic Structure as Subject’, (New York:

Columbia University Press, 1993) pp. 257 —.288

12 Equality and Partiality pp. 71 - 2, pp. 99 - 102. For some related discussion of the general problem of
responsibility in the theory of justice see essays 2 to 5 of Samuel Scligtladaries and Allegiances

(Oxford: Oxford University Press, 2001)



Thisis apracticalconflict wherewe simply cannoimplementtwo practicalpolicies
simultaneouslyany morethanwe canplay the tubawhile swimming underwater.Nagel
considershow the argumentcould be takenforwardin thelight of his diagnosisof our
currentsituation.Oneresponsas to saythatthe inequalitiesthat Nagel has focusedon
havetheir sourcesn classandtalent,expressedhroughthe influence of families in the
formercase andthatthesearesimply “the waythingsare”. Theinequalitiesheygive rise
to are,therefore putsidethescopeof justification.If wehavereasondo restrict them,they
are,asit were, externalto their nature.The alternativeview saysthat oncethe "natural”
impactson the socialto generatanequality, it is opento justification by the standardwe
apply to our basic social institutions. Nagel sharesRawls'sview that we are not
responsibldor our talentsso thatinequalitiesarising from them (exceptfor the "most
immediate") are "morally questionable”.But that repeatsthe problematic point the
argumenthasreachedwithout solving the problemat al or suggestinghow it might be

solved.

Individual motivesremain, and they work againstequality in two ways: by
inhibiting supportfor institutions which attemptto reduceinequality, and by
putting pressureevenon institutions that give priority to the interestsof the
worseoff to toleratesubstantialinequalitiesas the price of efficiency. At the
sametime thesemotives seemto play an essentialrole in the successful

operationof amoderncompetitiveeconomyt3

Nagelcannogenvisionatransformatn of motivesthatwouldmakethis problemgo away.
Not everyonecanbe motivatedto work hardsolelyby theintrinsic rewardsof the job nor,
for thatmatter,by generalisedbenevolencel he marketis the mostefficient transmitterof

information about preferencesand to meet those preferencespeople need economic

13 Equality and Partiality p. 121
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motivationssuchasthedesirefor economicsuccesswhich in turn canbe directly (andis
alwaysindirectly) competitive.

There are ways in which people can be motivated to restrict their ecoromic
motivations:marketsareregulatedto a greateror lesserextentand everyonecan seethe
point of controlling negativeexternalities Similar justificationsapplyto theregulationof
competition.So, by analogy,canwe encouragea division of motives where peopleare
motivated to pursue profit with that pursuit being constrainedby the demandsof
impartiality?Nagelsuspectsiotandargueghatthe furthestonecango is a supportfor a
decent social minimum that would not put in question, as Rawls and his strong
egalitarianismdoes, a "general suspicion of inequalities owing to class or talent".
Acquisitivenesss hedgedoy redistributivetaxation,with the underlyingmotivation being
thealleviationof sufferingsthatarenot a person'dault, without undueoverall cost.All in
all, this looks like a philosophicalroute to the conclusionthat an extensionof existing
welfarestateprovisionis themostrealistic way forward. Nagel's point, however,is thatif
thisis our wayforward,wehaveto accet thatit hasno rationaleat the level of theorythat
Is notinternallyincoherent.

Nagelcanseeonly twowaysof closingthegapbetweerthis “best casescenario”,
which representfor him aseriouscompromisevith thetruth of strongegalitarianismand
thegoalssetby themoredemandingegalitarianisnthatmorality demandof us. Thefirst
routeinvolves compromisingwith people’scurrentmotivationsand pushingfor a higher
level of minimally decentsocialprovisionin additionto fair equalityof opportunity.Above
thebasicminimum,inequalitiesarenotthemselvesuspectandarein any caseameliorated
by taxation.Peopleabovethe minimum canblamelesslyseekcompetitiveadvantage For
thosebelowtheline, Nagelassumeshat"a guaranteedasewill not preventmostpeople
from working, sincemostpeoplevantmorethantheyhave".But he regardsthis optionas
very muchasecondestto directly implementingstrongegalitarianism.

If we could get that far, Nagel envisagesa further stage which acts more

fundamentallyon people’s motivations:incentivesand innovation would not be in the
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form of unequalpay. This would be sustainedby a general disposition not to be
"conspicuously'betteroff thanothers.Peoplewould wantto do well, for themselesand
their families, but would be reluctantto do well if, comparatively,othersin their society
were doing badly. Nageladdsthathe views a psychologicaldevelopmenbf this kind as
"highly unlikely". 1t is, further, problematicin its own termsin a way he identifies: it
introducesa"gapin incentivesto economicefficiency". Thosewith thehighestcompetitive
advantagearemotivatedto do well, butnotaswell aspossiblef thatleavesotherstrailing
in theirwake andthatis going to impactnegavely on economicefficiency. This view is
morally better,butlessefficient. He concludeshatthemoreegalitarianscenarias difficult
to envisageandthatthe only psychologicallyrealistic possibility is a morehumaneform
of socialdemocracy.

Given how far this falls from his strong egalitarian ideals, he adds that "an
acceptableombinationof individual andpolitical morality remainsto be invented"4 At
this pointthespiralof reflectionis completeandwefind thatthe original argumentproves
to beself-stultifying. Thebestpolitical solutionthatwe canmanageat the highestlevel of
reflectiondoesnot passthetestof feasibility. The operationf the personafrustratethe
operationf impartial egalitarianismas applied to the basicstructure of society.Nagel

concludesunsettlingly thatwehaveno feasiblepolitical ideal of equality.

This is, clearly, a complex and sophisticatedargument. While it “transcendentally
deduces”a set of welfare statearrangementss the most feasble trade off between
efficiencyandequality, it shouldnevertheles¢eaveonevery uncomfortableasit doesso
withoutreconcilinga theoreticalincoherencen our justification for this stateof affairs.|
couldnot, in the scopeof this paper,aim to addressevery part of this complexoverall

view. My argumentvill focuson how Nagelconceivesof theinterfacebetweenthe moral

14 Equality and Partiality p.129
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andthepolitical. Nagelis not thefirst personto tell us thathow peopleleadtheir lives at
anindividual level canhaveanimpact,throughtime, atthelevel of a collectivity madeup of
suchindividuals.Nor, for thatmatter,is he thefirst personto arguethatwhenit comesto
thebasicstructureof society,our intuitive notion of responsibilityseemshardlyto apply.
Becausef his rejectionof any pre-institutionalnotion of desert,Rawlsdoesnot allow
responsibilityto figure in any basicway in his accountof thejustification of distributive
justice as a whole> Anyoneas influencedby Rawls as Nagel has beenis bound to
endorsehethoughtthatweareasliable, politically, for what we fail to preventasfor that
whichwebringabout.

The distinctive part of Nagel's view is thatour commitmentto strongimpartial
egalitarianismis not simply a commitment within our political principles: it is
foreshadowedtthelevel of theethicsof individual conductby theimpartialistcomponent
of thatview. It is thisdistinctive featureof the view (coupledwith Nagel’s analysisof the
internally divided natureof persons}hatforestallsaquickresponsehattakesthe form of
areminderthat social spaceis madeup of individual lives and that we simply have to
chooseWe haveto choosebetweenan ethical pluralism that gives significant scopeto
individual autonomyor ademandingegalitarianisnthatmayproveburdensomatthe level
of theindividual. If we build strongegalitarianisminto the basicstructureof society,and
thatfrustrategheoperationof a pluralistethicaltheoryattheindividual level, thenpluralist
ethical theoryis false.If pluralist ethical theoryis true and frustratesthe operation of
strongegalitarianismthenthe latter view is false.A moreclear-eyedview simply insists
thatwefacenotparadoxherebuta practicaldecisionBut thisrespasedoesnot go to the
heartof whatis troubling Nagel:that the very sameimpartial perspectivethat generates
strongegalitarianismatthecollectivelevelis itself partof our pluralist ethical outlook. For

thatreason| believe,we needto seehow this commitmentto impartial egalitarianismis

15 This is closely tied to the issue of how Rawls treats the idea of desert, as is well brought out by
Samuel Scheffler in “Responsibility, Reactive Attitudes, and Liberalism in Philosophy and Politics”

chapter one dBoundaries and Allegiances
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supposedo beapartof our bestethicaltheory.l aimto showthatNagel's derivationof
this componenf his allegedlypluralist ethical view undermineghatview from within.
Thatgivesus, | think, reasonto be suspiciousboth of the view and of its allegedplace
within asupposedlypluralist” ethicalview.

With the aim of castingdoubton the derivationof egalitarianimpartialism, 1 will
examinethetransitionin Nagel'sargumentirom normativeethicsto political theory.That
processwvasshapedoy a fundamentathemein Nagel's philosophy,namely,his contrast
between“objective” and “subjective” points of view. That contrasthas been much
discussedandthe centralissueis whetherto understanda proeessof objectification as
“Cartesian”or “Hegelian”. On the formerview, whenwe move from the subjectiveto
theobjective,we strip away a subjectiveguiseanddismissit as mereappearanceOn the
latterview, whenwe move from the subjectiveto the objective, we placetwo equally valid
viewsof theworld sideby sideandtry asbestwe canto integratethem.The questionthat
arisesthroughoutNagel’s philosophyis which modelof objectificationis appropriatein
differentareasHe clearlydeploysthembothin differentareasandto different purposes.
In the presentcase,we are supposedto be dealing with a processof “Hegelian”
objectification.But, in fact, thingsdo not run so smoothly.This emergesn the treatment
of agent-relativeand agent-neutrl reasons.This apparentlyinnocentterminologyis, in
fact, the vehicle in this particular debatefor Nagel's views aboutthe proper form of
objectificationin this areaandhis useof this terminologyis preciselywherethe argument
goesawryatafundamentallevel.

Theconnectionbetweenthe subjective/objectivéessueandthe agent-relative/agent-
neutraldistinctionis this: the subjective,in the ethicalandpolitical casesjs the particular
perspectiveof theengagedubject.Objectification,here,is moving to a level which is not
particularin two ways.It is either generalor universal(Nagel prefersthe latter) and is
reachedby a self-imposedinformational constraint. There are, clearly, two ways of
understandinghis transition. If we opt for the Cartesianmodel of the transition, the

processcould be understoodasfollows: the personaberspectiveseemedo involve both
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agent-relativereasonsand agent-relativevalues.But whenwe ascendo the impersonal
level, we can seethat all that therereally is, evaluatively,is agent-neutralvalue and,
correspondinglyagent-neutraleasonsSo thepersonaberspectivavasa misleadingway
of graspingthe truth aboutour valuesand reasonsOur reasonsare not merely ours,
particularto us,andour values arenot constitutedby, or essentiallydependenbn, their
being ours. Nagel explicitly distanceshimself from this model, so it is worthwhile

explaining what is wrong with it. On this view, we cannotunderstandthe personal
perspectiveas itself an evduative perspective.Second,the personalpoint of view is

essentiallydowngradedo thestatusof illusion or error.

Sothepreferredvayof understandinghetransition,andtheonethatNagelclearly
intends,is Hegelianthepersonaperspectiveeally doesinvolve agent-relativaeasonsand
agent-relativevalues Whenwe moveto the impersonalperspectivewe simply expandthe
setof reasonsindvaluesandaddagent-neutrateasonsandvaluesto our original set. But
thereseemto be at leasttwo problemswith the way in which Nagel understandghis
transition.Thefirst problemis that,from the standpointof a minimal realism,we arenow
“double counting” values.Second,t is hardto seehow a newcategoryof valuecanbe
generatedn theway thatNagel describesOne could adda third problem, which is that
thereis no way in which one could add, as commentaryon this transition, that the
orthogonaldeaof intrinsic valueattachesolelyto agent-neutraalues.

Both of the first two objectionsconme togetherin a realist argumentthat it is
difficult to seewhy merelyshiftingfrom viewing theworld, ethically,from a particularto a
lessparticularpointof view canchangehe valuesin it. How canone’s“special personal

interest’in thevaluesrealizedin one’sownlife generatea newcategoryof value?s If this

16 This is not the same as the question of how a special personal interest in value can generate value at
all: a particular historical connection or causal origin can mean that | am attached to an antique fountain
pen bequeathed to me by my grandfather in a way that cannot be reproduced when you buy me a replica
when | lose the original. That is an interesting category of “relative value” but | see no way of analysing

it, as the argument currently under consideration has to, as constituted by some kind of function of the
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interestis allowedto do so,arewenotsimplydoublecountingvalues?t seemgo methat
if onehasmodestlyrealistintuitionsaboutvalue,wehaveto reconciletwo claims: thatour

engagemenwith valuesintroducesanirreducibleclassof agent-relativeraluesandyet that
we canalso reflect on this commitment,abstractfrom our particular engagementvith

values,andthink of thosevaluesassimplyobtainingin a life, not my life. In so far aswe
canhavethislatterthought,we cannotlsotakeourselvego be introducinga newclassof

valuesnot, atleast,if we areevenminimally realistsaboutthe subjectmatter.We are, by

contrast,simply taking our existing valuesand re-desabing themso that they are not
(particularly)ours.Sowhen,in Nagel’s argumentwe areinvited to conjointhe resultsof

thepersonaktandpointvith thoseof the impersonalstandpointwe do not geta "massive
impartial addition to eachindividual's values". We get the agent'sexisting values re-
describedThe questionof "how [they are] to be combinedwith the valueswe already
have"doesnot evenarise.Thus,from my alternativeperspectivewhich | would claim is

morefaithful to Nagel'sownrealistintuitions,wedo nothaveaproblemhereatall.

The third, consequenfproblem for viewing this transition as a “Hegelian”
objectification concernsintrinsic value. Nagel seemsto suggestthat it is only at the
impersonalevel thatonecanseethatone’s valuesareintrinsic. But thatcannotbe right. It
goes back on the claim that we have here an instance of Hegelian, not Cartesian
justification,asthis wouldcertainlybeaninsightinto thevaluesthatonealreadyholds that
would be debarredrom the personaberspectiveBut it just looks very odd to say that
thereareno intrinsic valuesdiscerniblefrom the personabperspectiveFurthermorethere
IS no good philosophicalgroundfor sucha restriction:thereis no tensionbetweenyour
reasonsbeingrelative to you, correspondingo valueswhich are relative to you, and
picking out intrinsic values. “Relative” here means “relational”, not “extrinsic”.
Obviouslyit is aflat out contradictionto saythatavalueis bothintrinsic andextrinsic. But

that is not the claim: the claim is that the value to you of, for example,a personal

intrinsic value of an old pen plus my special interest in that particular object. Its intrinsic value, at the

personal level, is that it stands in a certain kind of relation to me.
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relationshipis bothintrinsic and yet a value that could not exist unlessyou stoodin a
relationshipto an object of value. But your being related to that object is not the
constitutivegroundof thatvalue:it is intelligible to you, for example,that other pairs of
objectsarerelatedby thesamerelation(suchas“parentto child”) in avaluableway?”

Let menoteatthis point thatthereis a further option: a “mixed” strategythat
appliesCartesianobjectificationto values,but Hegelian objectification to reasons.The
basis of my objection to Nagel's Hegelian objectification was my commitment to
evaluativerealism,but the mixedstrategycanacceptthat with equanimiy. It is, afterall,
easieto acceptwo distinct perspective®n the samestateof evaluativeaffairs generating
differentreasonghanit is to seethemgeneratingdifferent evaluativetruths. The mixed
strategyresultsin the not uncommonposition that there are only really agent-neutral
values(anindeedthatit is a solecismto speakof agent-relativevalues)but thatthereare
agent-neutrahndagent-relativeeasonsMy objectionto this positionis that, first of all, it
takesus someway from Nagé's own intentionsin describinga classof agent-relative
values.More seriously,it does not seemto me a helpful way of thinking aboutthe
issueds. | will discussthis point further, below, in connectionwith Nagel's contractualist

modelof legitimacyand its difficulties.

17 For example, the value to a parent of her child is constituted by the special relationship in which they

stand. But that is an instance of a generally valuable relation. It would be metaphysical megalomania to

think that the value of that relationship was only grounded on a child standing in a relation to you in

particular, qua parent. It is the relation that is doing the grounding, not the fact that you instantiate one

term of it.

18 As an innocent way of describing the phenomena, this use of the agent-neutral/agent-relative

distinction is merely innocent. But when it is put to other uses, such as trying to demarcate

consequentialism from deontology, or trying to align distinctions about values with distinctions about the

scope of reasons, the terminology turns out to be not so innocent after all, as | have argued in “The Scope

of the Agent-Relative”, unpublished ms.
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Thesecrucial problemswith the agent-relative/neutraerminology,it seemgo me,
really stopNagel's argumentgetting off the ground.Nagel'sdiagnosisof the problemat

his secondevel of reflectionis asfollows:

Whattheimpesonalstandpoingenerates... is amassiveimpartial additionto
eachindividual'svalueswithout any indication of how this is to be combined

with thevaluesthatarealreadytherel®

If, aswearesupposedo, we understandhis transitionas one of Hegelianreflectionthen
weseento be doublecounting:two perspective®n valueshavebecometwo newsetsof

perspectivalalues.Nagelcontinuesis argumenin thefollowing way:

Theindividualis of coursecountedas oneamongthe manywhoselife is seento
have value from the impersonalstandpoint,but that does not make his special

personainterestin his ownlife go away2°

Thisdoesnotseento mequiteaccurateeither: the impersonalperspectivgust left out the
fact of one'sparticularity: ones "specialpersonainterest”in the valuesthat are not just
there,period, but therefor you in your life. Either "specialpersonainterest'generatesa
categoryof agent-relativeeason®r agent-relativevalues,or it doesnot. If it doesnot, then
theimpersonalperspectivdeavesnothingout andit is difficult to seewhy it is criticised
for introducinga competitorsetof values.But wehaveseerthedifficulties attachingto the
alternativeinterpretation.

A relatedworry, which | will mention briefly, is once again how one is to
understandthe relationship between the personal (particular) and the impersonal

perspectivesn Nagel'saccount,suchthatthey comeinto conflict with eachother. The

19 Equality and Partiality p. 16.

20 Equality and Partiality p. 16.
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explanationhe actually gives is this: his pluralig view can allow both impersonaland
personaklementsTheydo not alwayscomeinto conflict in any given practicaldecision,
but whenthey do the impartial is prior to the personal But this makesNagel's
commitmentto ethical pluralism merely superficid. There are (at least)two ways to
subverta pluralist ethical view. Thefirst is to takethelist of plural ethical commitments
andto derivethemall from a singleprinciple thatallegedlyunderlieshem?! The second
is to makeoneof the items in the original list tacitly prior to the others.Nagelin fact
offers an exampleof both strategiesOne of his allegedly plural ethical commitments,
impartialism,constraingheothers.Yetit also,by generatinga newclassof values,setsup
aconflict thatcdls outfor resolutionThatresolutions an“impartiality of higherorder”.
Butif theoriginal outlookis genuinelypluralistandif weavoid“double counting” agent-
relativeandagent-neutravalues thenthereis no conflict driving usto thislevel. We havea
pluralsetof commitmentsandacommitmento practicaljudgementjn any particularcase,

aseffectingaresolutiorof theirclaimswherethisis possible.

Evenif thereis somewayaroundthedifficulties | haveraisedfor the initial move from the
personalto the impersonalstandpointsfurther problemsremain. The whole idea of a
contractualismodelof legitimacyseemgo meunfortunatepr, atleast,notto be capableof

deliveringthatwhich Nagelexpectdrom it. We were, in Nagel's argument,driven to a
higherorderKantianismsimply by the demand®f legitimacy itself. The argumentooks

like it will begthe key question:if we arefundamentallytorn betweenour impartial and
our personatommitmentswhat, at the level of political theory,will drive us to overcome

this division? Why arewe evenin the businessof doing so?In ordinary life, we often

21 | discuss both versions of this general strategy in “Consequentialism and the Subversion of
Pluralism”, inBrad Hooker, Elinor Mason and Dale E. Miller (eddgrality, Rules and Consequences

(Edinburgh: Edinburgh University Press, 2000) pp. 179 - 202.
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"agreeto differ" with thosewith whom we strongly disagreeand we often conceiveof
politics itselfasamatterof accommodatingonfict. Indeed,as| will shortly argue,some
philosophersavefollowed the commonunderstandingn taking conflict and how it is
understoodo be the very essencef the political, a point on which | think they are
profoundlycorrect.

Nagel has two basic responses:that we need to distinguish fundamental,
constitutionalquestiongrom dayto daypolitics, andthatwe do not evenwant the latter to
be a matter of pure bargainingbetweenspecial interest groups? Nagel assumeghat
howevemmuchcitizensof alegitimatestatemay disagreever policy, they mustshareat a
deepevelacommitmento thelegitimacyof the political processperhapsexpressedy a
sharedcommitmentto the fundamentalsof a constitution. This needfor unanimity is
goingto haveto bereconciledwith whatNageltakesto be our fragmenteddualnature.

Theproblemis thata presuppositioof agreemenis beingbuilt into the operations
of thecontractualistnodel. Thebasisof this problemis the"thinness"of the contractualist
model of agreement(non-divergence).Normally when we think of agreementand
reasonableejection,we areappealingto a setof underlyingconsiderationghat are the
groundsof suchdis/agreementOne might, for example think thatthe correct normative
ethicaltheorywastheright one,becausef thevaluesit incorporatesandthusthatno one
couldreasonablyejectit becausét wasright. But in the contractualistmodel, rightness
justis beingthatsetof principlesthatno onecouldreasonablyeject. Thereis no sensible

question,if a normativetheoryis correct,alongthe lines of "correctin virtue of what".

22 For example, ifEquality and Partiality on page 45 the contractualist theory of legitimacy is
revealingly contrasted with a form of legitimacy that representséielypolitical solution”. On p.87
reference is made to “ordinary political bargaining and the calculus of interests”. One of the problems of
Nagel's Kantian ideal of legitimacy is the poor light in which it casts the ordinary pojitica¢ss which

is never, it seems, about principled agreements.
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Thereis noindependenbasisfor correctnessidependentlyf thefactthatit is the theory
thatno-onecanreasonablyeject2

To thosesynpatheticto contractualismthis line of objectionis (as they might
politely putit) over familiar and canbe rebutted.The chargethatcontractualisnis tacitly
circularis not exactlynovel: it is the chargeleveledagainsicontractualismin the version
developedby Thomas Scanlonoriginally as a theoretical account of rightnessand
wrongnes$* Scanlon’s critics have often alleged that judgementsof rightnessand
wrongnessare connectedto the idea of impartial defensibility, but not as closely as
ScanlorsuggestsWe give groundsfor judgementf rightnessandwrongnessgrounds
thattypically involve valuesandso Scanlonhas at most drawn attentionto a “constant
conjunction”,in a core set of moral judgements petweencertain values,judgementsof
rightnessand wrongnessand the ideaof impartial defensibility explainedin terms of
reasonableejection. But thatfalls far short of the two reductive claims that Scanlon
makes:first, that valuesare identical to those propertiesthat give reasons(his “buck
passing’accountof value); secondthat rightnessand wrongnessare identical to those

reasorgiving featureghatconstituteour ideaof impartialdefensibility2>

23 Scanlon does address the issue when developing his contractualist theory of rightness, but the answer
is not likely to reassure those who regard his view as tacitly circulaWWBaeWe Owe to Each Other

pp. 170 - 171, especially footnote 21. For a parallel argument that is specifically about procedural models
of political legitimacy, see Charles Taylof,ife Motivation Behind a Procedural Ethics, Kiant and

Political Philosophy: The Contemporary Lega&onald Beiner and William James Booth, eds.

(Cambridge: Harvard University Press, 1993) pp. 337 Wdtlle Taylor's argument is directed at

Habermas, its central point seems to me to extend easily to Scanlon’s view adapted to function as a theory
of legitimacy and in particular to raise the same problem of tacit circularity which | pursue below.

24 For a representative version of this charge, but developed in a particularly subtle and insightful way,
see Philip Pettit's review essay ‘Two Construals of Scanlon’s Contractual@mial of Philosophy

97 (2000) pp. 148 — 164.

25 | am indebted for understanding the buck passing theory of value in particular to an unpublished paper

by Philip Stratton-Lake, ‘Values and Reasons: In Defence of Passing the Buck’, unpublished ms.
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Thechargethen,is notnovel, but | amstill inclined to persistwith it, eventhough
theissuesthatit raisesarevery complex.A full considerationof themgoesbeyondthe
scope of this paper, but | will offer a limited defence of continuing to charge
contractualismas a theoryof rightnessand wrongnesswith tacit circularity. Given that
oneof my emphasef this paperis on the distinctnesf issuesin moral and political
philosophy,l will first of all discussthe circularity of ethical contractualisnmbeforegoing
on to examineNagel'sadaptatiorof theview asatheoryof political legitimacy.

Michael Ridge has offered an extended and very insightful defence of
contractualismas an ethical theory of the natureof rightnessand wrongnessjfrom the

chargehatit is circular.Ridgeargueghat:

th[e] standarabbjection.... restson apervasivemisunderstanding.. If Scanlon’s
theoryheldthatthe groundson which one might reasonablyejectprincipleshad
to be agent-neutralthenthe objection might be sound.However,on Scanlon’s
view, thereasonsvhich groundreasonableejection notonly canbe agent-relative,

theymustbe 26

Ridgeexplainshis defenceof Scanlonas follows: the circularity chargeclaims thatthe
basisuponwhich ajudgemenbf rightnessor wrongnesss madeis a setof values,which
constitutethatrightness/wrongnessiowever,the evaluativegroundscited by Scanlon’s
critics mustbe, Ridgearguesegitheragent-relativeeason®r agent-neutrateasonslf they
arethelatter, thenthoseagent-neutrafeasonsappealto underlyingagent-neutralvalues.
But in neither casecould the cited groundsof our judgementsmeet the criteria that
Scanlonmposeson his accountof the“normativekind”, rightnesslf the cited groundis
an agent-relativereason, then it does not meet a requirement that the basis of

intersubjectivenoralreasongnustbe shared An agent-relativareasornthatone agenthas

26 Michael Ridge, ‘Saving Scanlon: Contractualism and Agent-Relativity’,

Journal of Political Philosoph®, S. 472 - 481 at page 472
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for acceptingnotreasonablyejecting)a setof moralprinciplesmustbe the samereason
thatthe complainanthasfor objectingto the principle. For genuineintersubgctivity, the
groundsfor reasonableejectionmust be sharedbetweena complainantand thosewho
takethatcomplaintasthegroundfor reasonableejectionof a setof principles.

If, alternatively,the cited groundis an agent-neutrateasonthenthe cashvalue of
sucha reasonsclaim is thatit representsan agent-neutravalue. If this is the alleged
groundof our judgementsf rightnessandwrongnesghat Scanlonhasoverlooked then
besidegheinherentimplausibility of thataccountof value anddisvalue,the questionhas
beenbeggedagainstScanlonHe explicitly disavowsthe claim thatgroundsfor rejection
of contractualistprinciples can be agent-neutrallt is, in fact, a presuppositiorof his
positionthatsuchgroundscannobeagent-neutralRidge concludeghatthosewho reject
Scanlon’spositionon thegroundsof its circularity arebeggingthecrucialquestion.

I am not persuadedthat Ridge’s argumentrescuescontractualismfrom the
circularity charge.The ad hominemreply to Ridgeis that | would level the circularity
chargeagainsiScanlonspecificallyin the caseof values Yet | amnot, let me confessit
now, aconsequentialist.ike Phillipa Foot,| don’t understandhe consequentialisideaof
agent-neutrabalue,asvaluesarenotonly relatedto humaninterestsas an anthropocentric
category but involve certainkinds of relationsin anexplanationof the natureof certain
kinds of values?” As | havealreadyargued,if you takea paradigmeudaemonistivalue,
suchas well being, then it is fundamentallyan intrinsically valuable relational entity,
namelya complexmentaldispositionof a person.Considerthe value of beinga parent,
which groundsthe specialobligation peoplehaveto carefor their own children:thatis a
valuablerelation, suchthatthe value only existswhenit standsin a certainrelationto a

person.l believeexampledike this canbe multiplied to show that values,indeedsome

27 see, for example, Phillipa Foot, ‘Utilitarianism and the Virtues’ reprinted in Scheffler, S. (ed.)
Consequentialism and Its Critic€xford: Oxford University Press 19880 at pp. 224242 where Foot
expresses her scepticism as to whether we can attach a sense to the expression “the best state of affairs

from an impersonal point of view” at p. 232 ff.
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intrinsic values,areessentiallyrelational.For this kind of reasonl do not acceptthatall
values are“neutral” in the senserequiredby the agent-relative/agent-neutralistinction
asappliedto values?

Sowhenl accusescanlonof presupposinghe existenceof values,on which our
judgmentsof rightnessand wrongnessweakly superene, | cannotbe interpreted as
claimingthattheseareall andonly agent-neutralalues.CanRidge’s argumentreally be
avoidedso quickly? Theunderlyingproblemfor Ridgeis thathis defenceof Scanlonrests
ona large,unclearand unprovenassumptionthatdeontologyis exclusivelyaboutagent-
relative reasonsand never agent-relative values (if that latter class exists) and
consequentialisns exclusivelyconcernedvith agent-neutralalues.Ridge pointsout that
thosecritics whomhe considerswho object that Scanlon’saccountis circular becauset
tacitly presupposesin accountof value, are consequentialistsommitted to an agent-
neutralaccountof value. Thatis true of the critics that Ridge considersbut the deeper
pointis thatRidgeis confidentthatany value basedobjectionto Scanlonmust take this
form. Thatis becauseRidge makesthe assumptionthat consequentialismstructured
aroundan instrumentaland maximizing conceptof rationality, has successfullyannexed
the entire categoryof value?® (The deontologistis left defendinga specialclassof non-
value basedreasons.)There are able defendersof seeing the distinction between

consequentialisanddeontologyn this way, but | amamongsthe scepticavho seethis

28 For a similar scepticism about the agent relative/agent-neutral distinction, but on different grounds
from my own, see John Skorupski’'s paper, ‘Neutral versus Relative: Philosophical Utilitarianism and

Practical Reason’, reprinted ithical Explorations (Oxford: Oxford University Press, 1999) pp. 49 — 64.

29 Ridge is not alone in seeing the issue this way and it is one of the main themes of David McNaughton
and Piers Rawlings jointly authored series of pap&gent-Relativity and the Doing/Happening

Distinction', Philosophical Studied_XlII (1991), pp. 167 - 85; 'Honouring and Promoting Values',

Ethics Cll (1992), pp. 835 - 843; 'Deontology and Agengiie Monist Ixxxvi, (1993), pp. 81 - 100;

'Value and Agent-Relative Reasoh#ijitas, vol. 7, no. 1 (May 1995), pp. 31 - 47; 'Agent-Relativity

and Terminological Inexactitudedytilitas, vol. 7, no. 2 (November, 1995), pp. 319 - 325; 'On

Defending DeontologyRatio, X1 1 (April, 1998) pp. 37 - 54.
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entirewayof structuing thedebateas a heavyinvestmentin counterfeitcurrency,namely,
theagent-relative/neutralistinctionitself, beseby insuperablgroblemsof definition and
dividing up theoptionsin amisleadingway 30

Ridge’s secondargumentis that contractuabm takes agent-relative reasons
seriouslyin the sensethat it takesindividual moral complaintsseriously.It is non-
aggregativeandyet, by supplyinga “bridging principle” in theform of the (agent-neutral)
contractualist formulation about reasonablerejection, it connectsthe agent-relative
complaintsof different peopleinto a single systematicaccount.In this way the agent-
relativecomplaintbroughtby oneagenicanbeareasorfor actionfor anotherOnceagain,
| agreewith the premisesput do nat seethemas supportingthe requiredconclusion.To
haveany chanceof beinga plausibleaccountof the deontickind, rightness,Scanlon’s
accounthasto takeindividualized complaintsseriously.But it is anothermisuseof the
agent-relative/neutratermnology to derive, from a claim about the objectivity and
communicabilityof reasonsa further conclusionabout practical scope.Agent-relative
reasonsarenot, of their nature,restrictedin practicalscopeto the personfor whom they
areareasonsuchthatweneeda“bridging principle” to movefrom oneagent’sreasono
another’slf we haveobjectivereasonsthenthey aremutually intelligible in the senseof
communicableBut communicabilityis a distinct notionfrom thatof practicalscopeeven
if bothideasareexpressedby the ambiguousterminology of a reasonbeing “for” an
agentContractualisndoesnotoffer anyparticularsupportto theideathatdifferent agent-
relativecomplaintsarecommunicablethatideacomedor free,asit were,with the ideathat
this is an instanceof a reasonwith an objective content. But nor does contractualism
guaranteeany transmissiorof practicalscopefrom one agent’sreasonsto another.So,
overall, it adds nothing to the standarddeontological idea that deoriology has to
accommodate certainkind of individualizedmoralcomplaint,a notionwhich is certainly

nottheproprietarypossessiownf thecontractualist.

30 | have discussed this issue further in ‘The Scope of the Agent-Relative’, unpublished ms.
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I conclude that in spite of Ridge’s efforts, there remain good grounds for
suspectinghatcontiactualism,as an ethicaltheory,is damaginglycircular. However, not
only doesit not fare betteras a theoryof political legitimacy, it faresevenworse.Thatis
becausef howoneis to understandheconceptof the political. That, too, is anissuefull
consideratiorof which falls outsidethe scopeof this paper.But one of my aimsis to
connectNagel'sdiscussiorwith awider consideratiorof therelationbetweerpolitical and
moraltheorisingand BernardWilliams hasrecentlyarguedthat“political philosophyis
notjustappliedmoralphilosophy,which is whatin our cultureit is oftentakento be” 31
Williams argueghatpolitical philosophyhasa distinctive setof conceptsfocusedon the
ideasof powerand legitimation; that it has a distinctive notion of what constitutesa
political disagreementthat it involves interpretation,but not in the limiting senseof
determiningwhat countsas particularinstance®f a political value; finally, thatto make
senseof politics you basically needto makesenseof the ideaof political opposition.
Williams self-consciouslyechoesCarl Schmitt here, in particular his controversial
definition of theconceptof thepolitical. Schmittnotoriouslyunderstoodheconcepiwf the
political as“reducible” to thecriterial distinction between‘friend andenemy”32 On the
leastalarming interpretation,this view understandghe political not in terms of actual
conflict, butin termsof thepermanenpossibilityof conflict centredon conflicting “ways
of life”.33 Undersandinghow a certainkind of conflict is possibleis integral to the

concepiof thepolitical, asaconcepiallegedlydistinctfrom theethical34

31 williams, ‘From Freedom to Liberty’, p. 5.
32 Ccarl Schmitt;The Concept of the Politicabp. 26- 29.

33 Nevertheless, Schmitt is concerned with actual conflict as opposed, he sardonically comments, to a
“moral and ethical” understanding of conflict in which there are only other “debating adverdadesgpt

of the Political p. 28. He contrasts with this ethical sense a more fundamental sense in which “the enemy
concept belongs to the ever present possibility of comBaticept of the Politicalp. 32.

34 |_eo Strauss pointed out the obvious conflict in Strauss between his emphasis on the distinctiveness of

the concept of the political and yet its basis, in Schmitt, in an authentic, existential and hence clearly
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Thebasicpointl wantto takefrom Williams’s insightful discussioris thatmaking
senseof thepolitical involves,precisely makingsenseof conflict explainedvia the ideaof
political oppositiors®> Conflicting political valuesareexperiencedas involving trade offs
andhencecosts;if thosecostsarenot to be resentedy thosewho mustbearthemwhen
theydo not acceptthe justificationsfor them,a way mustbe found to accommodatehis
fundamentaldeaof political opposition.Legitimacy, here,is the acknowledgemenof an
authority that decideswhat will happen,but not, as Williams puts it, an authority that
decidesvhatwill happerrightly, suchthatthe opponentf the decisionare revealedas
merelyintellectuallyconfusedall along.Williams'’s explicit targetis an over-moralisedpr
onemight say,de-politicisednotion of legitimacythathe arguess presenin Dworkin’s
SovereigiVirtue buthis argumenseento meto be equally applicableto Nagel3¢ If it is
correct to connectthe conceptof the political to a certain kind of understandingof
disagreementthen it is striking thatin Nagel's versim of a contractualistmodel of
political legitimacy,the modelitself presupposesonvergencen agreemenand must be
reviseduntil thatis preciselywhatit delivers Theproblemof circularity transfersdirectly,
then,from theethicalcaseto theuseof thetheoryasamodelof political legitimacy.

We arelooking for a setof arrangementshatwe cannotreasonablyreject. In
virtue of what?Not the underlyingvaluesor interests,as Nagelexplainedthat they were

thesourceof our difficulty: theywere pluralandin conflict andweneedunanimity. So we

ethical experience of “the other” as enemy. Strauss’s notes are pritedfgpendix’ to the University

of Chicago translation a€oncept of the Politicalsee especially paragraph 27.

35 As Williams puts it, “The idea of the political is to an important degree focused in the idea of political
disagreement: and political disagreement is significantly different from moral disagreement. Moral
disagreement is characterized by a class of considerations, but the kinds of reasons that are brought to bear
on a decision. Political disagreement is identified by a field of application — eventually, about what ought

to be done under political authority, in particular through the deployment of state power”, ‘From Freedom
to Liberty’, p. 6.

36 Ronald Dworkin,Sovereign Virtug(Cambridge, MA: Harvard University Press 2000).
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areheavilyrelianton theideaof reasonablenestself. But how canthatideabe explained
independentlyof what we value?” This leadsdirectly to the problemthat when one
examinesthe contractualistunderpinningsof Nagel'sliberal principle of legitimacy, a
worryingcircularity emergeswhenit comedo theactualprocedurdyy which Nagelhopes
to generateassento suchprinciples,his own preferrecaccountof the ethical suggestshat
no principled solutioncanbe found. Ratherthanacquiescen this result,however,Nagel
concludeshatthevery failure to comeup with principlesthatno one canreasonablyeject
is itselfabasisfor revisingtherelevantstandardof reasonablenesslt looks like when
wefail to derivetheoutcomewewant,wearegivenanothemttemptatlaunderingour initial

positionuntil it givesus theright outcome.This is clearly not going to give us muchby
way of independenjustification.

A relatedconcernis thatif oneis agenuinesthicalpluralist,thereis anineliminable
role in one’s view for practical judgement.A plurality of judgementsfrom different
sources,of different degreesof abstraction,can comeinto conflict and that conflict
requiregracticaldecsion.Onemotivationfor Nagel's ascento thelevel of higherorder
impartiality might be to attemptto pre-emptthis requirement:after all, we do not need
practicaljudgementf we all agree,or if wefail to divergeif noneof us is motivatedto

bring acomplaintagainsta setof principles.But the contractualisformulation appliedto

37 | accept entirely that Scanlon acknowledges that reasonableness, itself, is an idea with moral content
such that his model of justification is to some extent locally holistic. But that is a point about his ethical
model: in the current case of political justification it is part of that very idea that an ideal of a reasonable
citizen has to be explained in terms of how we understand certain kinds of disagreement, not how we

understand agreement

38 Equality and Partiality pp. 45 - 47, especially “the right way to try to approach a solution where

existing motives lead to irreconcilable conflict is to use the demand for unanimity itself as a condition on
the choice of rational principles”, p. 45 and “the desire for a solution toanmflicts .... is another

expression of the recognition that .... one is only one person among all those who ettigt].... [

recognition [is manifested in] a consequent desire to find a way to live which can be endorsed by everyone,

partly but not entirely out of impartialityMy emphasis added] p. 47.
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legitimacy,asin the caseof its applicationto ethics,is a procedurefor ruling proposals
out, notruling themin (it is, afterall, modeledon the categoricalimperdive which hasthe
samefunction). Sets of proposalsare put forward, and complaintsagainstthem are
canvassedbut this operationclearly allows for more than one set of principlesto be
selectedbn thegroundsthattheyarenot unduly burdensomeSo we aregoingto haveto
appealto practicaljudgementto selectbetweenthem.If it is necessanat this point, why
not earlierwhenimplementingan internally pluralist ethicaltheory?Contractualismdoes

notavoidanappealko practicaljudgementjt presugposest.

I wouldlike to takethe discussiorforwardin a moreconstructiveway. It is importantto
realizethattherearesomevery positiveproposalsn Nagelthat, becausef his view about
the demandsof strong egalitarianism,are presentedy him as strictly “second best”
solutions. will arguethatnotonly hashepreciselydiagnosedormsof egalitarianisnthat
are realistic and desirable normative goals, but that these goals are in no way
compromisedTheyaremadelessattainable,however,by Nagel's theory of the person
andthattheoryhasthereforeto beamended.

It is only in thelight of his claim thatstrongegalitarianisms morally demandecdf
us that Nagel presentaus with two positions he seesas a failed “compromise” a
nonutopiarextensiorof the form of egalitarianismhatseemspossiblerelative to current
motivationalstructuresfollowed by a utopiancommitmentto a generaldispositionto be
reluctantto have more than one'sfellow citizens. My view is that the efficiency and
aggregativeconsiderationgo which Nagelrightly drawsour attentionare, in fact, moral
reasondor not aiming at the moreutopianalternative with the resultthatthefirst of his

two optionsseemsto me to be a feasibleand attractive political ideal3® Realization of

39 For a similar view, seAmartyaSen, Inequality Reexamine@Oxford: Oxford University Press, 1992)

especially at p. 92 and, for a more general discussion, chapter nine.
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either or both of thesegoals would be considerablymore difficult, however, if we
acquiescedn Nagel'stheoryof the person.Thattheoryis an abstractone:it is a very
generakharacterisatioof our “divided selves”.Abstractingis notidealising:an abstract
accountof somethindeavescertainof its featuresout anddoesnot attribute propertieso
it thatit doesnot actually possesss an idealisationdoes?* But one could arguethat
Nagel'saccountabstracthoughit is, eitherleavesoutimportantfeaturef peoplethatare
justasabstracasthoseheidentifies,or which arelessabstractout still a vital partof any
solutionto theproblemda\agelconsiders.

Whatl havein mind herearethoselinesof argumentn Nagel’s essaythatseem
tantalisingly underdevelopedoncerningthe externalisationof demandson the self in
one'ssocialenvironmentthatwhich Nagelcallsthe “moral division of labour”. This line
of argumentis not only underdevelopeth Nagel'spresentationit could alsobe recastin
different ways. Communitarianismis best viewed as a permanentcorrective, within
liberalism,to any tendencyit may haveto misrepresenpur socialnatureas a compact
betweensocialatoms*! We arerather, as Michael Walzer puts it, “post-social” selves,
mostof whoseassociativebligationsarenotvoluntarily undertakenbutwhogreatly value
the option of breaking any particular associative bond. But the communitarians
emphasisethe importanceof recognisingsharedvisions of thegoodin political life, as

well astherecognitionof rights,andtherecognitionof the connectionbetweenvaluesand

40 Onora O'Neill, “Constructivisms in Ethics”, reprinted@onstructions of ReaspfCambridge:

Cambridge University Press, 1989), especially pp. 209 - 210.

41 |n formulating the issue this way | am indebted to Michael Walzer’s papers, “Liberalism and the Art of
Separation”Political Theory (August, 1984), pp. 315 - 30; “Philosophy and Demaocraeglitical

Theory (August, 1981), pp. 379 - 399; “The Communitarian Critique of LiberaliPulitical Theory
(February, 1990), pp. 6 - 23; Michael Walzer, "The Civil Society ArgumenBinrensions of Radical
Democracy: Pluralism, Citizenship, Commungy. Chantal Mouffe(London: Verso, 1992) pp. 89 -
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identity. Oneimportantstrandof this communitariarargumentlsoemphasisettaditional
republicanideassuchasthe virtuesof citizenship.lt hasseemedo somethatdeveloping
anaccounbof citizenshipwithin thefree associationsharacteristioof moderncivil society
is thebestwayforwardin reconcilingtheclaimsof theindividual andthe social*? It is not
thatNagelis anatomist aboutpersonsheis not. The socialis a representativgartof all
of us. But the way that we are embeddedin society seemsmisdescribedin Nagel's
argumentt is thewhole personnota partof us,thatis fundamentallysocial.

If wearegoingto putidentity at the heartof political philosophy,andif onedoes
hopeto developideassuchascommunityasrepresentativef sharedsaluesandasa locus
of solidarity, Nagel'sstartingpoint doesnot look hopeful. But his appealto how our
motivations can be taken up and transformedby the social is more promising.
Communitarianismhasits own dangersof presentinga utopianfantasyof communities
structuredby sharedvisions of the good, strongly solidaristic, but still liberal in their
relationsto outsidersandto internaldissenterslt needsasa corrective,Nagel'ssalutary
emphasion the claims of the personal.But thereare versionsof communitarianismn
which it is emphasisedhat we already have some forms of social life in which the
individualismof oneaspecbf liberalismis balancedoy the sociality of anotheraspecof
liberalism,namely,its emphasion free associationghatareneitherin the marketor the
state Thisnetwork of associationss civil society.Thesefree associatios arethe venues
for thedevelopmenof thevirtuesof citizenshipwhichis thevital role in which the claims
of thesocialandtheclaimsof theindividual areadjudicatedvithin theindividual.

Therelevanceof therelatedideasof republicanismandcivil societyto our liberal
egalitariandealshasbeenmuchdiscussedandl do not wantto minimize the difficulties
facinga view of this kind. But my generalaimis to drawattentionto a sphereof social
relationsthatis co-operativenotegoistic,hasanarrowerscopehanuniversalbenevolence,
but has a securehold on the motivationsof citizensby providing that which Michael

Walzercalled “the settingof settings”.This is a “setting” thatinculcatesand develops

42 «| iperal Republicans and Civil Society”, section 3
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thevirtuesof citizenship,includingthedutiesof mutualcivility andmutualrestraint.It also
seemsto me to be the appropriatelocation for an ethosof mutual concernthat would
hinderunrestrainegbursuitof economigprofit if thecostis driving othercitizensin one’s
society bebw a level at which they can lead decentlives free from institutionalised
humiliation.

Any positive proposalof this kind tries to overcomethe dichotomy betweenthe
individual and the social. From this perspective,Nagel'saccountof the self is under
described: we haveconflicting commitmentsput a recognitionof the "personal“canbe
extendedyia thedutiesandresponsibilitief citizenship,to embracethe "social” aswell.
It is hardto seethepossibilityof a view of this kind if we seethe impersonaktandpoint
within theagentastheinternalisedepresentativef "the collectivity”. If thepersonakpans
bothself-regardingactionsandalegitimateethical claim to self-realisationand extendso
thingsgoingwell to thoseto whomonestards in a specialrelation (suchas membersof
one'sfamily, or friends)why cannoit extendto thosewith whomonesharesa sociallife
in awider sensehis is not the ideathata political communityshouldbe modeledon a
group of friends, ratherthat co-citizenshipcould be extendedon a basis analogousto
friendship, for examplesharedinterestsor values® If this is so, then the "personal”
alreadycontainswithin it the resourcego represena "collectivity" and thatideashould
notbeannexedndhandedverto the"impersonal“standpoint.

Nagel is unduly pessimisticabout the prospectsfor the developmentof civic
virtuesin suchawaythatpeoplecanbe motivatednot to be contentwith a form of shared
social life in which other membersof their political community lead lives below a
threshold of decency.Nagel acknowledgesthat one way forward towards a more
demandingegalitarianismwould be a societyin which peoplecould work hardin their

legitimate"personal”interestdut wheretheywould feel guilty aboutbeing substantially

43 As Bernard Williams pithily puts it in a recent work, “We cannot be friends or friendly acquaintances
with everybody, and no sane person would want toTrath and TruthfulnesgPrinceton N.J.:

Princeton University Press, 2002) p. 114.
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betteroff thantheirfellow citizens.Nagelis pessimisticaboutsuch a transformationof
motive, but perhapswve could be moreoptimistic aboutsomethingless:the view that our
society,with its particularsharedvalues for us, is a collective enterpriseand thatit is a
sourceof guilt if weseeour fellow citizens,participantdn thatenterpriseleadinglives that
fall belowathresholdf decency*

If Nagelhas,in spiteof his avowedpessimismpoffereda positive way forwardin
the developmeniof a more egalitarianconceptionof society, what is the sourceof the
normative principle that we are advancing?If Nagel generategheoretical paradoxby
takingthe commitmentto impartialismto feature both as a principle within his pluralist
ethicaltheoryandwithin his political egalitarianismhow is the paradoxavoided? would
argue by taking political egalitarianismto be precisely that: a political commitment
discontinuousvith our bestreflective accountof ethics The ideaof sucha political, as
opposedo moralor metaphysicalunderpinningfor political egalitarianism stemsfrom
Rawls’s late work, althoughhe goes on to explain exactly what he meansby the
politicisation of his assumptionan such a way as largely to undercuthis avowed
intentions?* Examining this controversialissuegoestoo far beyondthe scopeof this
paperto be feasible, but it does suggestthat in some ways Nagel's paradoxis a
representativgparadox,representativeof thoseviews that teke political principles to be

moralprinciplessimply occupyingadifferentfunctionalrole.

My fundamentalconcernin this paper has beenwith the foundationsof Nagel's

pessimisticview aboutthe incoherenceof an attractivesetof commitmentsn both moral

44 For a very helpful discussion that is based primarily on the idea of decency and not justice, see Avishai
Margalit's The Decent SocietyCambridge MA: Harvard University Press, 1996).
45 see footnote 2, above, for a representative quotation that illustrates how Rawls’s “politicized” concept

of justice was, for him, a moral conception with a certain restricted scope and distinctive functional role.
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andpolitical philosophy.Theflaw in Nagel's basicstrategyis thathis analysisof relative
andneutralvaluesdrives him to an abstractandrationalistaccountof political legitimacy.

This contractualistiew of political legitimacyshould,it seems|eadusto rejectthetruth of

strongegalitarianismaview forcedon us by theimpersonaperspectiveasthatview is too

burdensomend demanding.Thatis, afterall, how the analogousargumentwould run

within normativeethicaltheory.But the specialconditionsof political responsibility, that
IS, anobliterationof anyrestrictednotionof responsibilityatthelevel of thebasicstructure
of society,meanthatno view canbe unduly burdensomelf | amasresponsibldor that
which | do notinstructour collective agent,the state,to prevent,as| amfor thatwhich it

(or 1) bring about, the already vague contractualistnotion of unreasonabléburdens
become&mpty.

It is noteworthythatthereis animplicit commitmentin thisoverallargunentto that
which JonatharDancyhascalled “generalism”aboutreasonsif the reality and moral
importanceof othersin that part of ethical pluralism which is impartial gives rise to a
substantiveegalitarianismthatvery sameaeasorappliesn the sameway in the contextof
political deliberatiomaboutawhole society* Thisis in spiteof the factthatthe contextof
thatreasoris very differentin thetwo casesIn the ethical case,it is sensitiveto issuesof
responsibilitywhereasn the political caseit is not. That, apparently hasno effecton its
contentor its defensibility,surelya questionabl@assumption.

Oneline of argumentchallengeghis fundamentaldeathat thereis no restrictive
notion of political responsibilityat the level of a society’s basic structure.But | have
chosen,instead, to focus on the foundational assumptionsthat drive Nagel to his
contractualistormulationin thefirst place:thebeliefthatin thepurerair of higheraltitude,
abstracprincipleswill provepeisuasiveandthebasisfor convergencewhereas/alueslead
solely to irreconcilable conflict. But thereis no reasonto believe that an appeal to

reasonablenedss going to generateany more agreementthan the original accountof

46 Jonathan Dancyoral ReasongOxford: Blackwell, 1993) chapters 5 and 6.
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values,unlessagreements built into theideaof “reasonablenessh anutterly question
beggingway.

Theprocesf HegelianobjectificationthatNageldescribesn the move from the
personalto the impersonalperspectiveis a device for generatingconflict betweentwo
evaluativeperspectivesdyut| havearguedhatthereasongor seeinghe transitionthatway
arelacking. Thereis a problemin accountingfor thoseassociativeobligationsthat arise
from beinga parent,a friend, or a fellow citizen engagedn some associatia in civil
societywhich givesrise to special obligationsto co-associatesbut one ought not to
approactthatproblemwith the claim thatthe personals not a domainwithin which one
canengagevith intrinsic values.Onecouldtakeissuewith whethera contractualisimodel
of legitimacy gives us anythingmore than formal egalitarianism further take issue with
Nagel’'s argumentdor the “pure priority view” of egalitarianismor takeissuewith the
location of this issueat the level of constitutional structure. But a more fundamental
problemarisesif thereis no motivation for beingdriven to this perspectivein the first
place.

| havebeenconcernedaboveall, in this paper,with the paradoxicalitythat Nagel
diagnosedin an initially plausible set of assumptionsHis claim went beyond the
observatiorthatpluralismin ethical theory may be difficult to reconcilewith a political
commitmento egalitarianismor thatthatlatteridealmaybecompromisedy the demands
of efficiency and aggregativecon@rns. His paradoxarosebecausdhe commitmentto
“strongegalitarianism’wastacitly partof our ethical outlook.It wasa propertyboth of
the partandof the whole, but appliedto whole societyit appliedindependentlyof any
issuesaboutresponsibility | haveattemptedo defusethis whole line of argumentFrom
within a pluralist ethical outlook, thereis scopefor recognizinga duty of universal
beneficence Politically, we may be committed to egalitarianismsof various different
strengthsin thelight of aggregativeand efficiency considerationsyve seekto reconcile
thesetwo demands! have suggestedhat Nagel preciselyidentifies a realistic goal for

socialdemocraticpolitics, namely the cultivation of solidarity in such a way that these
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demandscan be reconciledin a realistic way. But his theory of the personis an
obstructionto this ideal, not of any assistance its developmentandwe do not have to
acceptNagel'sfurtherclaim thatthisis a compromiseddeal, expressiveof anunderlying
paradoxin our ethical and theoreticalcommitments.Positively, | have arguedthat a
republicanremphasi®n thedevelopmenbf civic virtue, in the contextof free associations,

maybethebestrouteto takein thedirectionof theseuncompromisedormatve goals?

47| am grateful for helpful comments and advice on this paper to Kathryn Brown. An earlier version of
this paper was presented to the conferenbe, Ethics of AltruispRoyal Holloway, arranged by
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conference. | also benefited greatly from the comments of two anonymous referees for this journal, whose
insightful comments shaped my revisions to the conference paper to make it more suitable for
publication. Research for this paper was initially carried out during research leave funded by the Arts and

Humanities Research Board and | am grateful to the Board for this support.



